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Court of Appeals of the District of Colombia. 


No. 2820. 

Josephus Wells, Appellant, 

vs. 

Daniel C. Roper, &c. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33195. 

Josephus Wells, Plaintiff, 
vs. 

Daniel C. Roper, First Assistant Postmaster General of the United 

States, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed January 27, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33195. 

Josephus Wells, Plaintiff, 
vs. 

Daniel C. Roper, First Assistant Postmaster General of the United 

States, Defendant. 

Plaintiff states as follows: 

1. The plaintiff, Josephus Wells, is a citizen of the United States 
and a resident of the District of Columbia and brings this suit in his 
own right 
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2 JOSEPHUS WELLS VS. DANIEL C. ROPER, ETC. 

2. The defendant, Daniel C. Roper, is a citizen of the United States 
and a resident of the District of Columbia; is First Assistant Post¬ 
master General of the United States and is sued as such. 

3. On or about the 14th day of February A. D. 1913, the plaintiff 
and the United States of America entered into a contract in writing 
and print duly executed and signed by both said parties, a copy of 
which is hereto attached, marked Ex. “A”, and made a part hereof 
the same as if literally copied herein. 

4. On or about the said 14th day of February A. D. 1913 both 
the said parties entered upon the performance of said contract ac¬ 
cording to its terms. The plaintiff has at all times complied with 
every duty and obligation and with all the duties and obligations on 
his part to be performed under said contract and with every demand 
or requirement requested of him by the United States of America 
under said contract. 

5. The United States of America has at all times as the same 

became due under said contract fully paid the plaintiff, ac- 

2 cording to the terms of said contract, for the equipment and 
services rendered by the plaintiff under said contract. 

6. 'JThe plaintiff has never been guilty of any failures or de¬ 
linquencies under said contract; the plaintiff has never violated the 
postal laws or the postal regulations. 

7. It is not now, and never has been claimed or pretended by the 
United States of America or by any person or officer whatsoever that 
the plaintiff, or any one in -is behalf, has at any time or in any re¬ 
spect failed in the performance of any of his duties or obligations 
under said contract. 

It is not now, and never has been claimed or pretended by the 
United States of America or by any person or officer whatsoever that 
the plaintiff, or any one in his behalf, has been guilty of any 
delinquency in the performance of any obligation or stipulation of 
said contract. 

It is not now, and never has been claimed or pretended by the 
United States of America or by any person or officer whatsoever that 
the plaintiff, or any one in his behalf, has violated the postal laws 
or the postal regulations. 

It is not now, and never has been claimed or pretended by the 
defendant that the plaintiff, or any one in his behalf, has been guilty 
of failures or deliquencies, or that plaintiff, or any one in his behalf, 
has violated the postal laws or postal regulations. Equipments and 
service as specified and described in said contract are still necessary 
to and required by the Post Office Department at Washington, D. C. 
and will be necessary to and required by the said Department at 
said place all the time up to and including the 14th day of 

3 February 1917. The form and phraseology of said oontract 
was prepared by the United States of America. 

8. The plaintiff is ready, able, willing and anxious to carry out 
and complete the said contract and every duty and obligation and 
stipulation thereto on his part to be performed, according to the terms 
of the said contract. 

9. The defendant has no power, right or authority, either as First 
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Assistant Postmaster-General or in any other capacity to cancel said 
contract or any part thereof. Yet the defendant has threatened to 
and will, unless restrained by the Court, unlawfully, willfully and 
wrongfully interfere between the plaintiff and the United States of 
America in the carrying on and execution of said contract; in order, 
as he, the defendant, says “to conduct in Washington, D. C., an 
experimental combined screen wagon and City collection and delivery 
service”. 

In pursuance of his unlawful plan and purpose as aforesaid to de¬ 
prive the plaintiff of his benefit of the said contract, the defendant 
has, unlawfully and without any power or authority, undertaken 
to order that said contract be cancelled in a letter directed to the 
plaintiff, a copy of which is hereto attached, marked Ex. “B.” and 
made a part hereof the same as if literally copied herein. 

At the taking effect of the contract, the plaintiff was required by 
the United States of America to purchase five (5) new automobiles 
and their equipment for use under said contract, and he did at that 
time purchase five (5) new automobiles at a cash cost to him of 
$9,250. In order to carry out said contract to the satisfaction of the 
United States of America, the plaintiff was at the same time required, 
and he did, construct and equip a garage and repair shop in 

4 which to house, repair and keep in first class condition the 
said five (5) automobiles. The cash cost to the plaintiff of 

constructing a building into a garage with the necessary fire proofing 
and sewerage required by the regulations of the District of Columbia 
was $2,535; the necessary cash cost to the plaintiff for equipping 
the garage and machine shop, including electric wiring, electric 
motor, lathe, tools, air pump, shafting and pulleys, emery wheel, 
forge, oil tank, fire extinguishers, and electric light contract, was 
$1,120; in addition to which and necessary to the performance of said 
contract by the plaintiff he has paid out in cash for fire insurance 
premiums, liability insurance premiums, bond to the Government, 
for gasoline, lubricating oil, salaries, repainting and revarnishing said 
five (5) automobiles, $12,799; the reasonable rental value for his 
garage building for the two year- last past devoted to said contract is 
$1,200; the reasonable value for his own time and services for the 
two years last past devoted to the execution of said contracts is 
$4,000. 

In order to enable himself to acquire the equipment necessary for 
the execution of said contract, the plaintiff borrowed the sum of 
$11,000 in money; devoting all of it to that purpose and has paid 
interest, in addition to the expenditures above named, at the rate of 
6% per annum on his said loan, a large amount of which is still 
owing and unpaid and will become due in February 1915; his only 
means of payment must be derived from and are through the contract 
with the United States of America aforesaid; that he is a young man, 
who has succeeded in establishing a small grocery store and grocery 
trade in which he has made a modest living for himself and his 
family. If this said contract with the United States of 

5 America is interfered with by the defendant and he, the plain¬ 
tiff, and the United States of America prevented from carry- 
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ing it out and he, the plaintiff, deprived of its advantages, or its per- 
formance even temporarily interfered with, he will be rendered in¬ 
solvent, his credit will be destroyed, his business will be wholely 
broken up and his prospects in life blasted. 

The aforesaid building, which he constructed into, and equipped 
as, a garage only for the purpose of executing said contract, is first 
class for that purpose but utterly unfit for any other purpose; it is 
situated in the South East section of Washington City in a locality 
where there is no use for and no demand for automobile garages; and 
if plaintiff is deprived of said contract, said building will be useless 
and unrentable in its present condition and will have to be again re¬ 
modeled in order to be of any use or of any rental value. Each of 
the said five (5) automobiles is built and equipped according to the 
specifications set out in said contract; each is in first class condition 
and worth for the completion of said contract substantially its orig¬ 
inal cost; but because of the peculiar construction and equipment re¬ 
quired by the contract, they are of no practical value except for hand¬ 
ling the mails and for the execution of said contract; and unless 
plaintiff is permitted to execute said contract, said automobiles and 
each one of them will be useless to him and will be practically un¬ 
saleable and of a trifling and insignificant market value, solely be¬ 
cause equipped for said contract, while they and each one of them is 
worth its original cost for the execution of said contract. 

The defendant proposes to. has threatened to, and will upon the 
first day of February 1915, unless restrained and enjoined by 
6 the Court, announce and promulgate publicly and throughout 
the Post Office Department of the United States that the said 
contract is annulled and will, unless restrained and enjoined by the 
Court, by the unlawful and wrongful exercise of his office as First 
Assistant Postmaster-General of the United States, obstruct and pre¬ 
vent the plaintiff and the United States of America from the further 
execution of said contract on the part of either of the parties thereto; 
will prevent the plaintiff from receiving his compensation under said 
contract, which now amounts to $1,034.00 per month, and the result 
of the said abuse of the powers of his office by the defendant will be to 
deprive the plaintiff in the future of all of the advantages and com¬ 
pensations of said contract. 

If the plaintiff and the United States of America are permitted to 
execute said contract according to its terms, the plaintiff will be able 
to repay to his creditors the money which, as above stated, he bor¬ 
rowed in order to pay for and acquire the automobiles and garage 
necessary for the execution of said contract. The said contract and 
the compensations thereunder have been and are the plaintiff’s only 
resource for meeting the aforesaid obligations; plaintiff states that he 
has no adequate remedy at law. 

In order to show why he has not sooner made this application to 
the Court, the plaintiff states that after the receipt of the letter 
hereto attached and marked Ex. “B”, he protested, through his 
Counsel, to the defendant against the annulment of said contract; 
was advised by the defendant that the matter would be reconsidered 
and was referred by the defendant to the Purchasing Agent of the 
Post Office Department; that said Purchasing Agent considered the 
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matter with plaintiff’s Counsel and requested him to confer with the 
Solicitor of said Department, which was promptly done; said 

7 Solicitor directed plaintiff’s Counsel to lay the matter before 
a so-called “Automobile Committee” of the said Department, 

which was promptly done; the defendant directed the plaintiff’s 
Counsel to confer again with him, the defendant, after addressing 
said Automobile Committee, which was promptly done; on the 19th 
day of January A. D. 1915, the defendant requested plaintiff’s Coun¬ 
sel to supply him, the defendant, with a brief written statement of the 
reasons for plaintiff’s said protest, which had been advanced before 
said Purchasing Agent, Solicitor of the Department, and Automo¬ 
bile Committee; said written statement was delivered to the defend¬ 
ant on the 20th day of January 1915, and the plaintiff, through his 
Counsel, was then advised by the defendant that he, the defendant, 
would give the question of annulment reconsideration and notify the 
plaintiff of the result thereof, in consideration whereof the plaintiff, 
through his Counsel, at the time agreed with the defendant that he 
would withhold this action until advised by the defendant of the re¬ 
sult of the reconsideration aforesaid. 

Upon January 27th, 1915, and not before, Defendant notified 
Plaintiff that he, the Defendant, intended to and would cancel said 
contract nevertheless. 

Wherefore plaintiff prays that a temporary restraining order and 
temporary injunction issue restraining the defendant, his agents, 
servants, and subordinates from annulling or attempting to annul 
the said contract and from interfering or attempting to interfere be¬ 
tween the plaintiff and the United States of America in the proper 
and lawful performance and execution of said contract by the plain¬ 
tiff according to its terms, until this cause is finally determined; and 
that on final hearing said injunction may be made perpetual. 

8 The plaintiff prays that a rule issue forthwith, requiring the 
defendant to show cause on or before the — day of January 

1915 at 10 o’clock A. M. why the prayers in this bill should not be 
granted; plaintiff asks that this bill be taken as well as an affidavit 
upon his application for the injunction aforesaid and prays for all 
other relief which in the nature of the case is proper and necessary. 

JOSEPHUS WELLS. 


DAN THEW WRIGHT, 

Attorney for Plaintiff. 


City of Washington, 

District of Columbia, ss: 

Josephus Wells being first duly sworn says that he is plaintiff in 
the above entitled cause and that the facts stated in the foregoing 
Bill of Complaint are true. 

JOSEPHUS WELLS. 


Sworn to before me and subscribed in my presence by Josephus 
Wells this 26 day of January A. D. 1915. 

[seal.] JOHN 0. HARMON, Jr., 

Notary Public. 

25^ paid by affiant. 

J. 0. HARMON, Jr. 
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9 “Exhibit A.” 

1830. 

(In Triplicate.) 

Contract for Automobiles for Use in the City Delivery and Collection 

Service at Washington, D. C. 

This contract Made this Fourteenth day of February in the year 
of our Lord one thousand nine hundred and thirteen, by and be¬ 
tween the United States of America (by the Postmaster General), of 
the first part, and Josephus Wells of No. 100 Sixth street southeast, 
Washington D. C. 

Witnesseth, That, whereas, the proposal of the said party of the 
second part for furnishing to the said Department at Washington, 
D. C., in such numbers, and in such numbers at a time, and from 
time to time, according to such schedule as may be prescribed by 
the Postmaster of Washington, D. C., during the period beginning 
February 12, 1913 and ending February 11, 1917, the equipments 
and services hereinafter specified, was accepted by the Postmaster 
General, and contract therefor awarded to said party: 

Now, therefore, The said party of the second part hereby cove¬ 
nants and agrees to and with the said party of the first part, as fol¬ 
lows, to wit: 

1. That the said party of the second part shall and will furnish 
and deliver at his sole risk and expense, in such numbers, and in 
such numbers at a time, as may be ordered by the Postmaster of 
Washington, D. C., in accordance with such schedule as he may pre¬ 
scribe, during the period beginning February 12, 1913 and ending 
February 11, 1917, the following described equipments, at 

10 the price herein specified, to wit: Four (4) automobiles with 
chauffeurs and such additional number of automobiles with 

chauffeurs to be paid for pro rata as may be required of the said 
party of the second part during the contract term, for use in the city 
delivery service of Washington, I>. C. Each automobile to have a 
carrying capacity of not less than 1,500 pounds and be capable of 
maintaining a speed of 15 miles per hour; the automobiles to be 
painted a vermilion red shade and lettered with gold leaf with the in¬ 
scription “United States Mail—Parcel Post.” The sides to be pro¬ 
vided with eighteen inch panels and a wire screen extending from 
the tops of the panels to the top of the machine; the back to be pro¬ 
vided with a tail gate eighteen inches high and a hinged wire screen 
extending from the top of the tail gate to the top of the machine, so 
that the back can be entirely locked with one lock; each machine 
to be equipped with wind shield and side curtains. Each machine 
to be used eight hours daily on week days and one machine to be 
used approximately three hours daily on Sundays in the delivery 
and in the collection of mail at Washington, D. C., on routes already 
established, or that may hereafter be established, and to be paid for 
at the rate of Three thousand one hundred two dollars and fifty cents 
per annum for each equipment, payments to be made on the first 
day of each month, or as soon thereafter as accounts can be adjusted 
and paid. 
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2. That the automobiles shall be painted in a manner satisfactory 
to the said postmaster arid that they shall be used daily for the serv¬ 
ice in the foregoing paragraph, in accordance with schedules and 
routes fixed, or to be fixed, by the said postmaster. 

3. That the said party of the second part hereby consents and 

agrees that any or all of the equipments contracted for herein 
1J may be discontinued at any time upon ninety days’ notice 
from the said party of the first part. 

4. That the automobiles shall be new at the beginning of the con¬ 
tract term; or, if not new, be rebuilt, when necessary, and repainted, 
and be substantially as good as new at the beginning of the contract. 

5. That the automobiles will be kept in good condition, and in 
good repair, painted and varnished in a thorough manner, clean and 
in good condition, and lettered and ornamented, all in a manner to 
be approved by the said postmaster. 

6. That the automobiles will be delivered at such points and at 
such times as the said postmaster shall from time to time designate. 

7. That not less than one extra equipment, to take the place of 
such as may be temporarily disabled or withdrawn from the serv¬ 
ice, will be kept on hand without extra compensation therefor, so 
that the service may be promptly and expeditiously performed; 

8. That the full equipment will be submitted to the inspection of 
the said postmaster at such times and places as he may designate. 

9. That the said party of the second part shall be accountable and 
answerable in damages to the United States, or any person aggrieved, 
for the careful and faithful conduct of the chauffeurs furnished by 
the contractor in accordance with this contract. 

10. That the Postmaster General may withhold payment for the 
equipments furnished if it shall appear to his satisfaction that, in 
any particular, this contract has not been complied with by the said 

party of the second part. 

12 li. That fines may be imposed by the Postmaster General, 

unless satisfactory excuse be made within a reasonable time, 
for each of the following delinquencies on the part of the said party 
of the second part, to wit: 

Failure to deliver the automobiles in accordance with the instruc¬ 
tions of the said postmaster; 

Failure to keep the equipments in first-class repair and properly 
painted; 

Refusing, after demand, to provide competent drivers or to supply 
a relief automobile; 

Failure to observe the schedule prepared for the delivery of equip¬ 
ments ; 

Or for any other delinquency or failure properly to perform any 
of the stipulations of this contract, or for violations of the Postal 
Laws and Regulations. 

The fine in each case to be such sum as the Postmaster General 
may deem proper in view of the gravity of the delinquency or 
failure, and to be deducted from the pay due, or to become due,, 
the party of the second part. And, for repeated failures or delin¬ 
quencies, or for violations of the Postal Laws and Regulations, the 
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Postmaster General may, at his opinion, annul this contract and 
award a new contract for supplying such equipments during the re¬ 
mainder of the period contemplated by this contract. 

12. That during the period covered by this contract, in the event 
the party of the second part should, in any respect or particular, 
fail to furnish the equipments provided for in this contract, current 
requirements may be supplied by procuring in the open market 
equipments of the character agreed to be supplied under this con¬ 
tract; and the said party of the second part shall be liable for 

13 the excess in cost of each and all such equipments procured 
in open market over that stipulated in this contract. And in 

the event of any such failure, in the opinion of the Postmaster Gen¬ 
eral, of any subsequent contractor, with whom a contract may have 
been entered into on account of any failure of the party of the sec¬ 
ond part to comply with and carry out any of the provisions of this 
contract, to fulfill any of the requirements of his contract, the said 
party of the second part shall be liable in like manner for all excess 
of cost of equipment secured in open market and under such sub¬ 
sequent contract or contracts, in consequence of such failure, during 
the whole of the period contemplated by this contract. 

13. That neither this contract nor any interest therein shall be 
transferred or assigned by said party of the second part, and any 
such transfer or assignment shall cause the annulment of this con¬ 
tract, so far as the United States are concerned; all rights of action, 
however, for any breach hereof by the party of the second part 
being reserved to the United States. 

14. That, at any time during the continuance of this contract, the 
Postmaster General may require new or additional sureties upon 
the bond hereto annexed, if, in his opinion, such sureties are neces¬ 
sary for the proper protection of the interests of the United States; 
and that the said party of the second part shall furnish such sureties 
to the satisfaction of the Postmaster General within ten days after 
notice so to do; and in default thereof this contract may be annulled, 
at the option of the Postmaster General. 

15. That no Member of, or Delegate to, Congress shall be admitted 
to any share or part of this contract or to any benefit to arise there¬ 
upon. 

14 16. That in the performance of this contract no person 
shall be employed who is undergoing sentence of imprison¬ 
ment at hard labor which has been imposed by a court of competent 
jurisdiction. 

17. That the annulment of this contract under any stipulation, 
reservation, or agreement herein contained, or any action taken by 
or on behalf of the United States in consequence or by reason of 
such annulment, shall not release or impair its obligation upon said 
party of the second part and the sureties upon his bond, or defeat 
or in anywise affect any right, claim, or interest of the United States 
accruing hereunder; but the liability of the said party of the second 
part and his said sureties in respect of such right, claim, and interest 
shall subsist, notwithstanding such annulment and action, and as 
fully as if this contract in all respects continued in force and effect. 
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18. That all acts done by the First Assistant Postmaster General 
in respect of this contract shall be deemed and taken, for all pur¬ 
poses, to be the acts of the Postmaster General, within the meaning 
and intent of this contract. 

In consideration of the furnishing by the said party of the second 
part of the equipments hereinbefore agreed by it to be supplied, and 
of his performance of all the other of the foregoing covenants, stipu¬ 
lations, and agreements on his part to be kept or performed, each 
and all of which are hereby made conditions of this contract^- 

The United States, party of the first part, covenants and agrees 
to and with the said Josephus Wells party of the second part, to 
order of said party the equipments specified and described in this 
contract which may be required by the Post Office Depart- 
15 ment at Washington D. C. during the period from February 
12, 1913 to February 11, 1917, and to pay to the said party 
of the second part for such equipments so supplied, which may have 
been duly delivered and found upon examination to conform to the 
contract requirements, at the price hereinbefore specified, such pay¬ 
ments to be made after proper examination and adjustment of ac¬ 
counts. 

In witness whereof, the said Postmaster General has hereunto 
affixed his signature and caused the same to be attested by the seal 
of the Post Office Department on the day and year first above written. 

[Seal of P. 0. D.] 

[seal.] F. H. HITCHCOCK, 

Postmaster General. 

Signed, sealed, and delivered in the presence of— 

F. D. GARDNER. 

♦And the said party of the second part has hereunto set his hand 
and seal on the 6th day of February one thousand nine hundred 
and thirteen. 

The last clause of Article 7 on page 2 of this contract was erased 
before execution. 

JOSEPHUS WELLS, [seal.] 

Signed in the presence of— 

C. E. WEBER. 

W. B. HARTLEY. 

Approved as to fact: 

C. P. GRANFIELD, 

First Assistant Postmaster General. 

Approved as to form: 

R. P. GOODWIN, 

Assistant Attorney General for the 

Post Office Department. 


♦If a partnership, the name of each partner, followed by the firm 
name, should be signed to the contract, as : 

“JAMES L. SMITH, 

“HUGH L. SCOTT, 

“Partners, Doing Business as Smith & Scott.” 
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10 If a corporation, its name should be signed, followed by 

that of the officer authorized to bind the corporation by con- 
trftct as * 

“THE UNION SUPPLY COMPANY, 
“By JAMES L. SMITH, President” 

“Attest: 

HUGH L. SCOTT, Secretary.” 

In addition, a certificate of the secretary should be furnished, 
showing that the corporation is authorized by its charter to enter 
into such a contract as is made herein; and that the person who 
signs such contract for and on behalf of the corporation as an officer 
thereof is such officer and authorized to bind the corporation by con¬ 
tract. If the corporation have a seal, it must be affixed to the con¬ 
tract; if it have no seal, this should be stated. 

Bond. 


Know all men by these presents, That we Josephus Wells of Wash¬ 
ington D. C., in the State of — Principal, and Samuel H. Walker 
of Washington D. C., in the State of — and William B. Hardy of 

Washington D. C., in the State of — and-of , in the 

State of — Sureties, are held and firmly bound unto the United 
States of America in the just and full sum of Three Thousand dol¬ 
lars, lawful money of the United States, to be paid to the said United 
States of America or its duly appointed or authorized officer or 
officers; to the payment of which, well and truly to be made and 
done, we bind ourselves, our heirs, executors, administrators, suc¬ 
cessors, and assigns, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this 6th day of February, 


1913. ^ 

17 Now, the conditions of this obligation are such, That, if 

the above-bounden Josephus Wells Samuel H. Walker, and 
William B. Hardy their heirs, executors, administrators, successors, 
and assigns, shall well and truly, and in a manner satisfactory to the 
Postmaster General, furnish the equipments described in the fore¬ 
going contract, executed on 6th February, 1913, by the principal 
herein, for supplying to the Post Office Department at Washington 
D. C., during the period beginning February 12, 1913, and ending 
February 11, 1917, and in all other respects do and perform the 
covenants, agreements, and stipulations of such contract on their 
part to be’performed, then this obligation to be void and of no effect; 
otherwise, to remain in full force and virtue. 

Signature of principal JOSEPHUS WELLS. 


Signatures of sureties: 


SAMUEL H. WALKER, [seal.] 
WILLIAM B. HARDY. [seal.] 


Signed and sealed in the presence of— 
D. D. WALKER. 

MARTIN C. WALKER. 




JOSEPHUS WELLS VS. DANIEL C. ROPER, ETC 


n 


* Justification of Sureties. 

District of Columbia, 

(State or District.) 

County of —, ss: 

Samuel H. Walker and William B. Hardy and-, being 

each first duly sworn before me the undersigned, a Notary Public 
in and for said District, depose and say, and each for himself says, 
that he signed the foregoing obligation as surety; that his residence 
is therein correctly stated; that he is a freeholder of the District of 
Columbia and that he is worth the sum here set against his signature, 
over and above all debts and liabilities, in property in said 
18 District, not by law exempt from levy and sale on execution. 

SAMUEL H. WALKER, $50,000. 
WILLIAM B. HARDY. $6,000. 

Subscribed and sworn to before me this 6th day of February A. D., 

1913 ' • GEORGE J. GERGER, 

(Signature of Officer.) 

, • Notary Public. 

(Title.) 


Certificaies. 


(These certificates must be signed by a Postmaster, not by an 

Assistant Postmaster.) , , r 0 1XI 

I certify that, to the best of my knowledge and belief, Samuel a. 
Walker one of the sureties to the foregoing obligation, is worth the 
sum of $50,000.00 over and above all liabilities, exemptions, and 


incumbrances whatever. 


N. A. MERRITT, 
Postmaster of Washington, D. C. 


Date: Feb. 12, 1913. 


I certify that, to the best of my knowledge and belief, William B. 
Hardv one of the sureties to the foregoing obligation, is worth the 
sum of $6,000.00 over and above all liabilities, exemptions, and in¬ 


cumbrances whatever. 


N. A. MERRITT, 


Postmaster of Washington, D. C. 


Date: Feb. 12, 1913. 


♦Personal sureties must jointly justify in a sum equal to twice the 
penalty of the bond over and above all incumbrances and homestead 
exemptions, and must be residents of the same State, Territory, or 
District as the principal. 
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I certify that, to the best of my knowledge and belief, 

19-- one of the sureties to the foregoing obligation, is 

worth the sum of $— over and above all liabilities, exemp¬ 
tions, and incumbrances whatever. 

Postmaster of —. 

Date: —. 

(Endorsed:) Post Office Department. Contract for automobiles 
for use in the city delivery and collection service. P. 0. Washington, 
D. C. Term Feb’y 12, 1913 to Feb’y 11, 1917. Contractor Josephus 
Wells. Equipment 4 Automobiles, $3,102.50 each per annum. 


20 “Exhibit B.” 

In Replying Mention Initials and date. D. C. S. 

Division of City Delivery, 

Post-Office Department, 

First Assistant Postmaster General, 

Washington. 

November 2, 1914.. 

Mr. Josephus Wells, 100 Sixth Street S. E., Washington, D. C. 

Sir: After careful consideration of the matter it has been deter¬ 
mined that it is in the interest of the service to conduct in Washing¬ 
ton, D. C., an experimental combined screen wagon and city col¬ 
lection and delivery service under the provisions of the Postal Ap¬ 
propriation Act approved March 9, 1914, authorizing the Postmaster 
General to purchase and maintain wagons or automobiles in the 
operation of such an experimental sendee. It is essential to the 
execution of this purpose that your contract for furnishing four auto¬ 
mobiles for use in the delivery and collection service in Washington, 
D. C., for the period from February 12, 1913 to Febniary 11, 1917, 
be canceled, and you are hereby notified that under the third stipu¬ 
lation of the contract the use of all of the automobiles furnished 
thereunder will be discontinued at the close of business January 31, 
1915, and the contract canceled effective on that date. 

Respectfully, 

(Signed) DANIEL C. ROPER, 

First Assistant Postmaster General. 

Sp2. 

Registered. 

21 Stipulation. 

Filed January 29, 1915. 

Jan. 29, 1915. 

It is understood the use of documents filed in support of the 
bill at the hearing today is intended to dispense with proof of their 
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contents or authenticity but their legal effect is to remain open so 
far as both plaintiff and defendant are concerned. 

DAN THEW WRIGHT, 

A tt’y for Pl’ff. 

• JAMES B. ARCHER, 

Attorney for Defendant. 

“Ex. 3” to Bill. 

Filed January 29, 1915. J. R. Young, Clerk. 

(Copy.) 

In replying mention initials and date. 

Division of City Delivery, 

Post Office Department, 

First Assistant Postmaster General, 

Washington. 

January 27, 1915. 

Hon. Daniel Thew Wright, Real Estate Trust Building, Washing¬ 
ton, D. C. 

Sir: The brief submitted with your letter of January 19, 1915, 
relative to the cancellation of the. contract of Josephus Wells for 
furnishing four automobiles for use in the delivery and collection 
Service in Washington, D. C., has been considered and after con¬ 
ferring with the Postmaster General in regard to the matter I have 
to advise you that the Department does not see its way clear 
22 to take action other than that indicated in the letter of 
November 2, 1914, addressed to Mr. Wells, advising him that 
under the third stipulation of the contract the use of all of the 
automobiles furnished thereunder will be discontinued at the close 
of business January 31, 1915, and the contract canceled effective on 

that date. 

Respectfully, 

DANIEL C. ROPER, 

First Assistant Postmaster General. 

Sp2. 

Equity. No. 33195. Wells vs. Roper. 

“Ex. 4” to Bill. 

United States Post Office, 
Washington, D. C., January 15, 1913. 

Proposal for Furnishing Automobile Trucks. 

The service of four automobiles, properly equipped for the parcel- 
post delivery and collection service, will be required for eight hours 
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each daily, actual running service, except Sundays, when only one 
machine will be needed for three hours, actual running service. 
One relief machine to be on hand at all times, to be used in cases 
of emergency. Bidder must be prepared to execute a bond in the 
amount of $3,000.00 for the faithful performance of service and 
compliance with terms of contract. 

The machine to have a carrying capacity of not less than 1,500 
pounds, and a speed capacity of at least 15 miles an hour, the 
drivers or chauffeurs to be furnished by the contractor. 

23 The machines to be new, equipped with substantial bodies 

painted and varnished a vermillion red shade, and lettered 
in gold leaf with the inscription “United States Mail”. The body 
to be, in size, approximately as follows: 9' long, 4' 10'' high, and 
318" wide at the bottom, inside measurements, at least 5 t of the 
length of the body to be exclusive of the seat and, available for 
carrying capacity; the body to be not more than 2 2 from the 
ground *, the sides to be provided with 1 6 panels, and a wire 
screen extending from the tops of the panels to the top of the ma¬ 
chine ; the back to be provided with a tail-gate 1 o . high and a 
hinged wire screen extending from the top of the tail-gate to the 
top of the machine, so that the back can be entirelv locked with one 
lock * the machines to be constructed with the engine in front, and 
with a running board on each side 1' 6" from the ground, a shield 
at the front and curtains at the sides; tires of the Motz type p er- 

ferred. 

The machines to be kept clean and in first-class condition at all 
times during the contract term. 

Proposals will be received up to 12 o clock noon Friday, January 
17 1913, at the Postmaster’s Office, Washington, D. C. The right 
is reserved to reject any or all bids. Proposals to be submitted on the 
basis of a contract for four years; also the basis of a yearly con¬ 
tract* and also with the understanding that additional machines 
will be furnished at any time during the term of the contract at a 

unit proce to be stated. , 

Delivery to be made within 30 days from the date bidder s pro¬ 
posal is accepted. - , 

Detailed information concerning the service to be performed may 

be obtained upon application to the D 

(Signed) N. A. MERRITT, Postmaster. 


24 


Ex. 5 to Bill. 


Proposal for Furnishing Motor Vehicles for Use in the Parcel-post 

Delivery and Collection of Mail. 


The Postmaster: 

The undersigned, Josephus Wells, whose post office address is 100 
6th St., S. E., Washington, D. C., proposes to furnish four (4) motor 
vehicles for use in the parcel-post delivery and collection of mail in 
Washington, D. C., under the advertisement issued by the Postr 
master, dated January 15, 1913, subject to all the requirements 
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and conditions contained therein, and in the specifications pre¬ 
pared by the Postmaster, at the rate of Thirty-one hundred and two 
50/100 ($3,102.50) dollars a year for each car, and if this pro¬ 
posal is accepted, I will execute a bond in the amount of $3,000.00 
for the faithful performance of service and compliance with terms 
of contract. This bid is submitted on the basis of a contract for 
four (4) years. On a basis of a contract for one (1) year, I submit 
a bid of $3,558.75 dollars per car. It is understood that additional 
cars will be furnished at any time during the term of the contract 
at $3,102.50 dollars per car. 

Delivery to be made within thirty (30) days from the date of 
acceptance of bid. 

This proposal is made in my own interest and not as the agent 
or representative of another person or Company. 

(Signed) JOSEPHUS WELLS. 

January 17, 1913. 


25 Order of Injunction. 

Filed January 29, 1915. 

******* 

This day this cause came on to be heard upon the Rule to show 
cause issued herein on January 27th 1915, and upon the Bill of 
Complaint, the Answer of the Defendant to said Rule, and the docu¬ 
ments stipulated in open Court by the parties to be used and con¬ 
sidered in this cause; and the Court having heard the arguments 
of counsel for the respective parties and being fully advised in the 
premises, it is this 29th day of January A. D. 1915 by the Court 
ordered, adjudged and decreed, that the Defendant, Daniel C. Roper, 
First Assistant Postmaster General of the United States, his agents 
successors and subordinates be and he and they are hereby re¬ 
strained and enjoined until the final hearing of this cause and until 
the further order of the Court in the premises, from cancelling, 
annulling, discontinuing or interfering with the contract set forth 
in the Bill of Complaint herein, and from interfering with the carry¬ 
ing out, execution or performance by the United States of America 
or by Josephus Wells of the said contract, or of any of the terms 
thereof, and from attempting so to do, the trial of this cause to be 
fixed for an early day. 

WALTER I. McCOY, 

Justice of the Supreme Court 

of the District of Columbia . 

Motion to Dismiss. 

Filed February 10, 1915. 

* ****** 

Now comes the defendant, by John E. Laskey, United States 

Attorney for the District of Columbia, and moves the court 

26 to dismiss the bill of complaint for the causes following: 

First. It is manifest, upon the face of the bill of com- 
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plaint, that the defendant has no individual interest in the contro¬ 
versy or suit, and that the relief sought against him is in his official 
capacity only, as a representative of the government, which alone 
is to be effected by any decree herein, wherefore the said suit, as is 
manifest upon the face of the bill, is essentially and substantially a 
suit against the United States beyond the jurisdiction of the court. 

Second. It is manifest, upon the face of the bill of complaint, 
that the plaintiff, in substance, seeks a decree for specific perform¬ 
ance by the United States of alleged obligations under a contract, 
whereof the court is without jurisdiction. 

Third. It appears by the bill of complaint that the plaintiff has 
plain, adequate and complete remedies at law, if he have any 
right. 

Fourth. By the true and lawful construction and meaning of the 
contract sued upon, the defendant, in his official capacity, has the 
right and power to discontinue the use of the plaintiff’s equipment 
in the manner alleged. 

Fifth. By the true and lawful construction and meaning of the 
contract sued upon, the United States has an option to discontinue 
the use of the plaintiff’s equipment in the manner alleged. 

Sixth. For want of indispensable parties defendant. 

Seventh. For want of any independent equity. 

Eighth. Because any right of the plaintiff alleged is cognizable 
exclusively at law. 

For other causes apparent upon the face of the bill of complaint. 

JOHN E. LASKEY, 

United States Attorney, D. C. 

27 Daniel Thew Wright, Esquire, Attorney for Plaintiff. 

Sir: Take notice that the foregoing motion is calendared for 
hearing on Saturday, the 20th day of February, 1915, subject to 
the action of the court upon the motion for an earlier special day 
herein. 

JOHN E. LASKEY, 

United States Attorney, D. C . 

Opinion. 

Filed March 31, 1915. 

* * * * * * * 

This is a motion to dismiss the bill. 

The plaintiff on the 6th day of February, 1913, entered into a 
contract with the United States through the Postmaster General 
to supply four or more automobiles with chauffeurs as might be re¬ 
quired during the contract term of four years for use in the city 
mail delivery service of Washington, D. C. The bill alleges that 
the plaintiff has always performed his part of the contract and that 
the automobiles and services contracted for are still necessary and 
required by the Post Office Department and will be so required 
until Hie termination of the contract period, but that the defendant, 
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who is sued as First Assistant Postmaster General, has threatened 
to and will unlawfully, illegally, and wrongfully interfere between 
the plaintiff and the United States in carrying out the contract un¬ 
less restrained and that he has already notified the plaintiff that 
the contract will be cancelled, the letter from the First Assistant 
Postmaster General to that effect stating that it is in the interest of 
the service to conduct in Washington an experimental com- 

28 bined screen wagon and city collection and delivery service 
under the Postal Appropriation Act approved March 9, 1914, 

authorizing the Postmaster General to purchase and maintain 
wagons or automobiles in the operation of such an experimental 
service, also that it is essential to the execution of these duties that 
the plaintiff’s contract be cancelled and that under the paragraph 3 
of the contract the use of all the plaintiff’s automobiles will be dis¬ 
continued and the contract cancelled. Paragraph 18 of the contract 
provides that all acts done by the First Assistant Postmaster Gen¬ 
eral in respect to the contract shall be deemed and taken for all 
purposes to be the acts of the Postmaster General within the mean¬ 
ing and intent of the contract. 

Paragraph 3 of the contract referred to in the letter of the First 
Assistant Postmaster General and under which he claims that the 
Government has the right to terminate the contract is as follows: 

3. That the said party of the second part hereby consents and 
agrees that any and all of the equipments contracted for herein 
may be discontinued at any time upon 90 days’ notice from the said 
party of the first part.” 

One of the grounds specified in the motion to dismiss is that this 
clause in the contract gives to the Government the right to termi¬ 
nate the contract at any time on ninety days’ notice. That is not 
the language of the paragraph and it seems that if the government 
had intended to have the right to terminate the contract on ninety 
days’ notice the contract would have stated so specifically. The 
proper interpretation of the paragraph is that the use of all or any 
of the automobiles may be discontinued according to the volume of 
the business to be done by the post office of the kind for which they 
were to be used. If the contention of the Government is 

29 sound it might have given notice of termination the day 
after the plaintiff equipped himself with the automobiles 

and an interpretation which would give such power to the plaintiff 
would certainly be unreasonable. No one would contract with the 
Government in a matter of this kind on any such basis if clearly 
understood. 

The Act of 1914 does not confer a right to terminate the plain- 

t i flp*c pontfffpt 

Chicago and N. W. R. Co. vs. U. a, 104 U. S., 680. 

The plaintiff claims that as the threatened act of cancellation 
would have no warrant from anything contained irr the contract it 
would be merely the wrongful act of the First Assistant Postmaster 
General as an individual and therefore that the Court should re- 
3—2820a 
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strain the doing of it, citing numerous authorities in support of the 
proposition that an illegal act is never an official act and therefore 
never the act of the State; but none of the cases cited apply to the 
present situation. What they hold is well summed up in Noble 
vs. Union River Logging Railroad, 147 U. S., 165 at 171 where the 
court says: 

“We have no doubt the principle of these decisions applies to a 
case wherein it is contended that the act of a head of a department, 
under any views that could be taken of the facts that were laid be¬ 
fore him, was ultra vires, and beyond the scope of his authority. If 
he has no power at all to do the act complained of, he is as much 
subject to an injunction as he would be to a mandamus if he re¬ 
fused to do an act which the law plainly required him to do.” 

But the Postmaster General had complete jurisdiction of the mat¬ 
ter and so far as the contract is concerned stands for the United 
States and is vested with its power. U. S', vs. Barlow, 184 U. S., 
123 at 135. The United States can break its contracts just 

30 as an individual can and subject to the same liability to re¬ 
spond in damages as in the case of a breach by an individual, 

(Purcell Envelope Co. vs. Smith, 26 Wash. L. Rep., 515) the only 
difference being that the Government must be proceeded against 
in the Court of Claims. All that the plaintiff can maintain is that 
the defendant had no right to break the contract, and not that he 
was acting in regard to a subject matter without the authority of 
any statute giving him jurisdiction of it and certainly not that he 
was refusing to obey the clear mandate of a statute which required 
nothing but strict obedience. It may not be possible to make a 
generalization that would take in every case which has been de¬ 
cided or every set of circumstances that may be presented but so 
far as concerns the cases cited bv plaintiff and in fact all cases that 
have come to the attention of ithe Court there has been no inter¬ 
ference by courts of equity with the acts of agents of the govern¬ 
ment by way of injunction unless those acts would constitute torts 
for which the plaintiff could recover damages at law, the basis of 
the application for interposition for equitable relief being the in¬ 
adequacy of the admitted legal remedy; or unless the act com¬ 
plained of might be said to be in the nature of a tort, for instance 
where if done it would cloud the plaintiff’s title or the case is one 
which bears some analogy to the last mentioned class; that is to say, 
where the right of the plaintiff has been fixed by the action of an 
executive officer and his successor attempts to undo what has been 
so done. Those cases in which the writ of mandamus is issued in¬ 
volve the failure of a public official to perform a plain duty imposed 
by law for the benefit of the petitioner in the mandamus pro- 

31 ceeding and there being a plain duty the the failure to per¬ 
form it is in the nature of a tort. No case has been cited in 

which the Court has decided that an official may be enjoined from 
doing an act which will be merely a breach of a contract nor any 
in which a writ of mandamus has issued to compel an official to 
carry out a contract. It may be argued that the facts of the present 
case make it analogous to those where the defendant is sued for 
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wrongfully inducing a person to break his contract; but here it is 
really a party to the contract who is acting, if not, then there is no 
one who could call the plaintiff to account for clear breaches of the 
contract—the defendant stands for the Government as has already 
been shown. 

The Court of Claims has jurisdiction of suits on contracts and for 
damages for breaches of contracts but beyond this the Government 
has not consented to suits against itself and until it does no suit 
will lie to enjoin a threatened breach of contract. This is the pur¬ 
port of the statement of the Supreme Court in U. S. vs. Eckford, 
73 U. S. 484, where it is said: 

“Settled rule of law, as universally understood, is that the Judi¬ 
ciary Act does not authorize a suit against the United States in any 
of the Federal courts. Where a party contracting with the United 
States is dissatisfied w’ith the course pursued towards him by the 
officers of the government charged with the fulfilment of the con¬ 
tract, his only remedy, except in the limited class of cases cogniz¬ 
able in the Court of Claims, is by petition to Congress.’’ 

See also U. S. vs. McLemore, 145 U. S'. 286. 

The suit there was one in which the United States was named as 
a party defendant but as that Court has frequently said, the fact 
that an officer of the Government is named as a party does not neces¬ 
sitate a decision that the suit is not against the United States. 

(Stanley vs. Schwalby, 147 U. S. 518.) The real situation 
32 will be considered and if the nominal defendant has no per¬ 
sonal interest and a decision for the plaintiff will operate in 
substance against the United States only the United States is then 
the real defendant and the suit cannot be maintained. There is 
no doubt that a decree for the plaintiff in the present suit would 
operate against the United States only nor that it would be in effect 
a decree for specific performance. If what has been said is sound 
it follows that even though it were practically certain that the 
threatened act of the defendant would irreparably damage the 
plaintiff he cannot have the doing of it enjoined as Congress has 
not conferred on any court the power to do so. 

But if in a case where irreparable damage would follow the doing 
of an act such as is threatened by the defendant he could be en¬ 
joined no such case is made here. The plaintiff alleges that in 
order to carry out his contract as required by the Government he 
purchased five automobiles and their equipment built and equipped 
according to the specifications of the contract which are of no prac¬ 
tical value except for use in carrying out the contract but worth 
what they cost for the execution of the contract; that he equipped 
a garage and repairshop in which to house, repair and keep in good 
condition said automobiles; that the garage is in a part of the city 
where there is no demand for garages and will have to be remodeled 
if not used as one; that he borrowed a large sum of money to enable 
him to pay for such equipment and that a large amount of such 
sum is still unpaid; that his only means of payment of the loan 
must be derived from his contract; that he has expended a large 
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sum of money for insurance premiums, for a bond to the 

33 Government, for gasoline, oil, salaries and _ 

the rental' value of the garage and the value of his senices 

fnr the oast two years were respectively $1,200 and $ , > 4 

is a voung nmn who has succeeded in establishing a sma grocery 
store and grocerv trade in which he has made a modest living for 
Mmself and familv and finally that if be is prevented from carry- 
in<r out his contract or if performance of it is interfered wit even 
temporarilv he will be rendered insolvent; his business will be de- 
stmved and , lis prospects in life blasted. By these allegations; he 
seeks to brin" his case within the scope of the decision in \\ atson 
vs Sutherland 72 U. S. 74. the facts in which case were as follows. 
""“Watson & Co., appellants in the suit, having issued writs of fien 
facias on certain judgments which they had recovered ,n the Chrcmt 
Court for the District of Maryland against Wroth & rullerton, 
caused them to be levied on the entire stock in trade of a retail dry 
<roods store in Baltimore, in the possession of one Sutherland, the 
appellee Sutherland, claiming the exclusive ownership of the prop¬ 
el and insisting that Wroth & Fullerton had no interest whatever 
^n it. filed a bill in equity, to enjoin the further prosecution of these 
writs of fieri facias, and to prevent, as he alleged, irreparable injurv 
to himself. The grounds on which the bill of Sutherland charged 
that the injury would be irreparable, and could not be compensate 
in damages.'were these: that he was the bona fide owner of the stock 
of Sods which were valuable and purchased for the business of the 
current season. and not all paid for; that his only means of payment 
were through his sales; that he was a young man. recently engaged 
on bis own account in merchandising, and had succeeded in estab¬ 
lishing a profitable trade, and if his store was closed, or Soods taken 
from him or their sale even long delayed, he would not only be ren¬ 
dered insolvent. but. his credit destroyed, his business wholly broken 
up. and bis prospects in life blasted. 

“TUs^conteruled^hat the injunction should have been refused, be¬ 
cause there was a complete remedy at law. If the remedy at law is 
sufficient equitv can not give relief, ‘but it is not enough that there 
i« a remedv at law: it must be plain- and adequate, or in other words, 
as practical and efficient to the ends of justice, and its prompt admin¬ 
istration. a= the remedy in equity.’ How could Sutherland be com¬ 
pensated at law, for the injuries he would suffer, should the gnev- 
ances of which he complains be consummated? 

34 “Tf the appellants made the levy, and prosecuted it in good 

faith, without circumstances of aggravation, in the honest 
belief that. Wroth & Fullerton owned the stock of goods (which they 
swear to in their answer), and it should turn out in an action at law 
instituted bv Sutherland for the trespass, that the merchandise be¬ 
longed exclusively to him. it is well settled that the measure of dam¬ 
age^ if the propertv were not sold, could not extend beyond the in 
iurv done to it or." if sold, to the value of it when taken, with in¬ 
terest from the time of the taking down to the trial. 

“And this is an equal rule, whether the suit is against the marshal 
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or the attaching creditors, if the proceedings are fairly conducted, 
and there has been no abuse of authority. Any harsher rule would 
interfere to prevent the assertion of rights honestly entertained, and 
which should be judicially investigated and settled. ‘Legal eompen- 
sation refers solely to the injury done to the property taken, and not 
to any collateral or consequential damages, resulting to the owner, 
by the trespass. Loss of trade, destruction of credit, and failure of 
business prospects, are collateral or consequential damages, which it 
is claimed would result from the trespass, but for which compensa¬ 
tion cannot he awarded in a trial at law. 

“Commercial min to Sutherland might, therefore, be the effect 
of closing his store and selling his goods, and yet the common law 
fail to reach the mischief. To prevent a consequence like this, a 
court, of equity steps in. arrests the proceedings in limine; brings the 
parties before it: hears their allegations and proofs, and decrees 
either that the proceedings shall be unrestrained, or else perpetually 
enjoined. The absence of a plain and adequate remedy at law af- 
fords the only test of equity jurisdiction, and the application of this 
principle to a particular case, must depend altogether upon the char¬ 
acter of the case, as disclosed in the pleadings. In the case we are 
considering, it is very clear that the remedy in equity could alone 

to^be issued^ ^ en( ^ s justice required the injunction 

Referring to Watson vs. Sutherland the court said in Van Norden 
vs. ( Morton, 99 U. S’., 378 at 379: 

The case, as it was, is a very close one and its main feature is 
absent in the one before us.” 

The present case is obviously very different from Watson vs. Suth- 
erland. V hat was enjoined there was a trespass and the scant meas¬ 
ure of damage there laid down is not the measure here as the au- 
thon ties clearly demonstrate. 


Purcell Env. Co. vs. Smith, 26 Wash. L. Rep. 515 at 517, where 
the court says: 

35 “It is also alleged in the bill that the complainant provided 
an expensive plant for the purpose of manufacturing the 
material mentioned in the contract, and that if it be not permitted 
to perform the contract, the result will be a great reduction in the 
value of the plant, as it will require a large expenditure to fit it for 
other uses. If the facts exist to make this a proper element of dam¬ 
ages in a suit on the contract, there would be no difficulty in establish¬ 
ing in such suit all the facts necessary to show such reduction in 
value; and if facts do not exist to make it a proper element of dam- 
it would constitute no ground for an injunction ” 

Kennedy vs. U. S. 24 Court of Claims, 24 at 122 
Purcell Env. Co. vs. U. S. 47 Court of Claims, 1. 


Where the Court of Claims applied the rule of measure of damage 

“ T d rT , b rti Upr T e °? Urt f <J uoted - «ting U. S. vs. Behai, 
^ uTiru and quoting from that case as follows: 

Whatever rule may be adopted in calculating the damages to a 
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contractor when, without his fault, the other party, during its prog¬ 
ress, puts an end to the contract before completion, the object is to 
indemnify him for his losses sustained and his gains prevented by 
the act-on of the party in fault, viewing these elements with relation 
to each other. The profits and losses must be determined according 
to the circumstances of the case and the subject-matter of the con¬ 
tract. The reasonable expenditures already incurred, the unavoid¬ 
able losses incident to stoppage, the progress attained, the unfinished 
part, and the probable cost of its completion, the whole contract 
price, and the estimated pecuniary result, favorable or unfavorable 
to him, had he been permitted or required to go on and complete his 
contract, may be taken into consideration. Sickels’ Case, 1 C. Cls. 
R. 214; Speed’s case, 2 C. Cls. R. 429; affirmed on appeal,, 8 Wall. 
77, and 7 C. Cls. R. 93; Wilder’s Case, 5 C. Cls. R. 468; Bulkley’s 
case, 7 C. Cls. R, 543; 19 Wall. 37; and 9 C. Cls. R. 81; Parish’s 
Case, 100 U. S. 600; Field’s Case, 16 C. Cls. R. 434; Moore & Krone’s 
Case, 17 C. Cls. R. 17; Power’s Case, 18 C. Cls. R. 493; Masterson v. 
Mayor, &-., of Brooklyn, 7 Hill, 61. 

“The amount of the claimant’s unavoidable expenditures and 
losses already incurred are set forth in the findings. But we can 
give him nothing on account of prospective profits, because none 
have been proved. So, for the same reason, we can deduct nothing 
from his expenditures on account of prospective losses which he 
might have incurred had he not been relieved from completing his 
contract. This leaves his expenditures as the only damages proved 
to have resulted to him from the defendants’ breach of contract, and 
they are, therefore, the proper measure of damages under all the cir¬ 
cumstances of the case.” 

36 The Purcell case was so much like the one now under con¬ 

sideration that further discussion of it seems hardly necessary, 
but it is perfectly clear that the plaintiff can recover not only what 
he will lose on his plant, including his automobiles, but also the 
profits which he would make if permitted to carry out the contract 
as they are the direct and immediate fruits of the contract and not 
at all remote or speculative. The plaintiff will not have to stand 
ready to perform during the remainder of the contract period. He 
may regard the contract as terminated and sue for his damage. 
Purcell Env. Co. vs. U. S. 47 Court of Claims. 

Lovell vs. St. Louis Mut. Ins. Co., Ill U. S. 264 
U. S. vs. Shoemaker, 7 Wall. 327 at 338 

he may abandon his contract. 

Williams vs. U. S., 15 Court of Claims, 461. 

The defendant cannot arbitrarily determine that the needs of the 
service do not require the plaintiff’s automobiles. (Williams vs. 
U. S., Supra.) 

The business which the plaintiff in Watson vs. Sutherland con¬ 
tended would be ruined was that for the carrying on of which the 
goods sought to be levied on were purchased and it was the threat¬ 
ened ruin of that business which was relied on as a basis for the in- 







mmmm 






JOSEPHUS WELLS VS. DANIEL C. ROPER, ETC. 523 

terference of the court, not the ruin of another business conducted by 
the plaintiff, consequently the allegation of the ruin of the grocery 
business of the plaintiff in this suit does not bring this bill within 
the decision in the Watson case. See Masterson vs. The Mayor, 7 
Hill, (N. Y.) 61. 

The plaintiff claims that a suit in the Court of Claims is not a 
remedy at law which ordinarily means a remedy by an action tried 
before a jury; but it has been held differently by this court in 
37 Purcell Envelope Co., vs. Smith, 26 Wash. L. Rep. 515, so 
far as cases like the present one are concerned and the con¬ 
tention made there as here that it was not such a remedy because a 
judgment of the Court of Claims is not collectible as a matter of right 
was also disposed of adversely to the plaintiff’s contention. The 
contention of the plaintiff would support an argument as follows: 
equity will enjoin when there is not an adequate remedy at law for 
the breach of a contract ; a suit in the Court of Claims is not a 
remedy at law, therefore there should be an injunction even though 
the judgment of that court would be for an amount adequate to 
compensate for loss. To so hold would bring into a court of equity 
every contractor with the Government who claims that the Govern¬ 
ment is wrongfully preventing him from performing his contract. 

The bill will be dismissed. 

WALTER I. McCOY, Justice. 

Dated : March 31, 1915. 


Motion to Restore & Continue Injunction Pending Appeal. 

Filed April 5, 1915. 


Now comes the plaintiff and moves the Court to restore and to con¬ 
tinue the injunction herein heretofore issued pending the appeal 
herein to the Court of Appeals, or so much of said injunction as is 
necessary to preserve the “status quo” herein pending an appeal, 
on the ground 

1. That the same is necessary to affording the relief sought by the 
plaintiff in the event his appeal turns out successful. 

38 2. That if the contractual status set out in the bill is per¬ 

mitted to be destroyed or changed pending appeal, it cannot be 
restored in event the appeal is successful. 

3. It is necessary to the ascertainment of ultimate justice between 

the parties. 

4. For other reasons apparent on the record. 

DAN THEW WRIGHT, 

Atfy for Ptff. 


A 
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Affidavit in Opposition to Reinstatement of Injunction. 

Filed April 5, 1915. 

* * * * * * * 

District of Columbia, To wit: 

Albert S. Burleson, being first duly sworn, on oath, says: That 
he is the Postmaster-General of the United States; that the post- 
office appropriation Act for the fiscal year ending June 30, 1915, 
approved March 4, 1914, contains the following appropriation: 

“Wagon service, 1915. For regulation screen or other wagon 
service, $2,600,000. 

Provided, that out of this appropriation the Postmaster-General 
is authorized, in his discretion, to use such amount thereof as may 
be necessary for the purchase and maintenance of wagons or au^ 
tomobiles for and the operation of an experimental combined screen 
wagon and city collection and delivery service.” 

That is to say, an experimental service comprehending the trans¬ 
portation of mail matter between the postroflice and its branches; 
the collection of mail matter from street letter-boxes, and post-office 
stations; the delivery of letters, parcels and mail matter of 
39 all other classes by means of government owned automobiles, 
operated by employees of the United States, instead of rented 
automobiles and horse drawn vehicles capable of performing but 
one of said several classes of sendee at a time; that the object of said 
experimental sendee is to determine the policy and feasibility of 
installing such combined service throughout the United States 
wherever practicable; that at the time of the institution of this 
suit it had been officially considered and determined to inaugurate 
such experimental sendee at Washington; that pursuant to such 
determination all arrangements had been made to put such sendee 
into immediate operation; that it was intended that upon the re¬ 
sult of such experimental service should depend the policy of the 
Post-Office Department in connection with the acceptance or rejec¬ 
tion of contracts for service by private contractors throughout the 
large cities of the Middle West, wherein advertisements for postal 
and mail service are pending; that such experimental service was 
not established elsewhere, and has not been practicable at other 
points, and nine auto vehicles have been purchased for use in such 
sendee in Washington City; that by virtue of the temporary in¬ 
junction the benefit of such experimental service has been in¬ 
terrupted and delayed for the past two months; that so far as pend¬ 
ing contracts and advertisements and proposals are concerned, the 
benefits of such experimental service will be entirely lost if the in¬ 
junction be reinstated or continued pending appeal; that the ad¬ 
ministration of the service will be greatly hampered, and the de¬ 
velopment of the policy of the Department will be delayed and in¬ 
terfered with; that the resulting injury to the postal service com¬ 
prehends more than the financial loss to the government in that it 
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will interfere with the development of the policy of the entire 
40 postal service throughout the United States depending upon 
such experimental service, and entail great inconvenience to 
the Post Office Department in the administration of such service 
with consequent irreparable loss to the United States and the public 
which cannot be compensated by a money recovery. 

A. S. BURLESON. 

Subscribed and sworn to before me, this 5th day of April, 1915. 
[seal.] ABRAHAM B. KEEFER, 

Notary Public, D. C. 


Entry Overruling Motion to Restore & Continue the Injunction. 

Filed April 5, 1915. 

******* 

This cause coming on to be heard upon the motion of the plain¬ 
tiff to restore and continue the injunction herein heretofore issued 
upon an appeal to the Court of Appeals, the Court finds said mo¬ 
tion not well taken and hereby overrules the same, to all of which 
the plaintiff excepts. 

WALTER I. McCOY, Justice. 

Dated: April 5, 1915. 


Decree. 

Filed April 5, 1915. 

******* 

This cause came on for hearing upon the bill of complaint and 
exhibits and upon the motion of the defendant to dismiss the bill, 
and was argued by the counsel for the respective parties and sub¬ 
mitted to and duly considered by the Court; 

41 Whereupon, it is this 5th day of April, 1915, adjudged, 

ordered and decreed that the injunction heretofore issued 
in this cause be, and the same hereby is dissolved, and the bill of 
complaint herein dismissed at the plaintiff’s cost. 

It is further adjudged, ordered and decreed that the defendant 
have leave to apply, within thirty days, for an inquiry of damages 
sustained by the wrongful or inequitable suing out of the injunction 
heretofore issued herein, and for a further decree for such damages, 
if any, against the plaintiff and his surety. 

By the Court: 

WALTER I. McCOY, Justice. 

To all of which the plaintiff excepts and gives notice of appeal 
and the court fixes the amount of the bond for costs at $100. 

WALTER I. McCOY, Justice. 


4—2820a 
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Memorandum. 

April 19, 1915.—Bond of plaintiff on appeal for $100 approved 
and filed. 

Assignments of Error. 

Filed April 19, 1915. 

* * ♦ * * * * 

Now conies the Plaintiff and makes the following assignments of 

Error. . , _ . _ , 

1. The Court erred in sustaining the defendants motion to dis¬ 
miss the Bill. ... 

2. The Court erred in dismissing the Bill. 

3. The Court erred in dissolving the preliminary injunc- 

42 tion. . , . . . , , 

4. The Court erred in refusing the injunction prayed by 

thC BllU DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Att’ys for PVff. 


Designation of Record. 

Filed April 19, 1915. 

******* 

The clerk will please prepare a transcript of Record for appeal, 
as follows, Transcript of 

1. Bill & attached Exhibits. 

2. Stipulation & Exhibits Nos. 3, 4, & 5. 

3. Order of injunction. 

4. Motion of Deft to dismiss bill. 

5. Opinion of the Court on motion to dismiss. 

6. Motion of Pl’ff to continue injunction pending appeal. 

7. Order overruling motion to continue injunction. 

8. Decree dismissing Bill. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Atfys for PVff. 

Copy received April 19th, 1915. 

F< .TAMES B. ARCHER, 

Attfy for Defendant. 
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Additional Designation of Record. 


Filed April 19, 1915. 

******* 


The clerk will include in the transcript of record on appeal 
herein the following: 

1. Affidavit of Albert S. Burleson, in opposition to plain- 
43 tiff’s motion to continue injunction pending appeal. 

2. This order. 


JOHN E. LASKEY, 
United States Attorney, D. C. 


44 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 43, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 33195 in Equity, 
wherein Josephus Wells is Plaintiff and Daniel C. Roper, First 
Assistant Postmaster General of the United States is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of saiif Court, at the City of Washington, in said District, 
this 3rd day of May, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2820. Josephus Wells, appellant, vs. Daniel C. Roper, &c. Court 
of Appeals, District of Columbia. Filed May 8, 1915. Henry W. 
Hodges, clerk. 
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No. 2820 . 


JOSEPHUS WELLS, Appellant, 

V8. 

DANIEL C. ROPEK, etc., Appellee. 


BRIEF FOR APPELLEE. 


The Case. 

The defendant was sued as ‘‘Daniel C. Roper, First Assist¬ 
ant Postmaster General of the United States.” 

******* 

Injunction is sought against “interference” between the 
United States and plaintiff in the performance of their con¬ 
tract. 

The substantive prayer of the bill was “that a temporary 
lc 




restraining order and temporary injunction issue restraining 
the defendant, his agents, servants, and subordinates, 

(a) from annulling or attempting to annul the eon- 

(bThom interfering or attempting to interfere “be- 
tween the plaintiff and the United States of America 
in the proper and lawful performance and execution 
of said contract by the plaintiff according to its terms, 

(c) “that* on final hearing said injunction be made 
perpetual.” 

The allegation of threatened acts on the part of the defend¬ 
ant may be fairly and accurately collected, with their con¬ 
nection, in the following epitome: 

The plaintiff is ready, able, willing, and anxious to carry 
out and complete the said contract and every duty, obliga¬ 
tion, and stipulation thereto on his part to be performed, 
according to the terms of the said contract (bill, par. 8, 

R ’ 2) ', ****** 

The defendant has no power, right, or authority, either as 

First Assistant Postmaster General or in any other-capac¬ 
ity, to cancel said contract or any part thereof. \et the 
defendant has threatened to and will, unless restrained by ** 
court, unlawfully, willfully, and wrongfully interfere be¬ 
tween the plaintiff and the United States of America in the 
carrying on and execution of said contract in order, as he, 
the defendant, says, “to conduct in W ashington D C., an 
experimental combined screen wagon and city collection amt 

delivery sendee.” 

******* 

In pursuance of his unlawful plan and purpose, as afore¬ 
said to deprive the plaintiff of his benefit of the said con¬ 
tract the defendant has, unlawfully and without any power 
or authority, undertaken to order that said contract be can- 
eeled in a letter directed to the plaintiff (Exhibit B). 

-a. Or * 


I 
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His only means of payment (of the loan of $11,000 
obtained and used to acquire his necessary equipment for 
carrying out the contract) must be derived from and through 
the contract with the United States. 

******* 

He is young, * * * has succeeded in establishing a 

small grocery store and trade and has made a modest living 
for himself and family. 


He has laid out from necessity sums aggregating approxi¬ 
mately $31,000. 

******* 

If this contract with the United States is interfered with by 
the defendant and the plaintiff and the United States pre¬ 
vented from carrying it out, or the plaintiff deprived of its 
advantages, or its performance even temporarily interfered 
with, he will be rendered insolvent, his business will be 
wholly broken up and his prospects in life blasted, and that 
he will suffer because of the consequent inutility of his 
building and equipment and be greatly damaged by the 
necessity and cost of remodeling. 

******* 

The defendant proposes to, has threatened to, and will, 
unless restrained, announce and promulgate publicly and 
throughout the Post-Office Department of the United States 
that the contract is annulled, and, by the unlawful and 
wrongful exercise of his office as First Assistant Postmaster 
General, obstruct and prevent the plaintiff and the United 
States from further execution of the contract on the part of 
either of the parties thereto; will prevent the plaintiff from 
receiving his compensation under the contract, amounting to 
$1,034 per month, and deprive him in future of all the 
advantages and compensations under it. 
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If plaintiff and the United States are permitted to execute 
the contract the plaintiff will be able to repay his creditors 
(Bill, par. 9, R., 2-5). 

The bill alleges with particularity (R., 2) that plaintiff 
has performed and is performing all his obligations; has 
never been delinquent or violated any postal law or regula¬ 
tion, and has never defaulted in the performance of his con¬ 
tract, and has never been charged with any such delinquen¬ 
cies, violations, or defaults, nor are any such claimed to have 
transpired. 

In the letter of the defendant to plaintiff’s counsel (R., 
13) it was stated that under the third stipulation of the con¬ 
tract the use of all the automobiles furnished under the con¬ 
tract would be discontinued at the close of business January 
31, 1915, and the contract would be canceled as of that date. 
This letter was dated January 27, 1915, followed Exhibit 
B, and preceded the filing of the suit. 

Points. 

The defendant will seek to maintain: 

1. That the case made by the bill is, for the purposes of 
decision, a suit against the United States, although nominally 
the relief is prayed against the defendant, his agents, servants, 
and subordinates in their official capacities. 

(а) The acts sought to be enjoined are merely the antith¬ 
eses of acts in performance of the contract by the United 
States. 

(б) The contemplated acts of the defendant are official 
and not wrongful in the sense that they will be enjoined. 

2. The appellant’s remedy, if any, in any aspect of the 
case is in the Court of Claims. 



i 
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ARGUMENT. 


It is the claim of the defendant that, in legal effect, the 
suit is one against the United States; that the acts sought to 
be controlled by injunction are official, and that if erroneous 
the remedy is in the Court of Claims. 

The use of such terms as “unlawfully, willfully, and 
wrongfully interfere,” in the bill of complaint, does not ex¬ 
tend the legal significance of the acts sought to be enjoined. 
They merely make the case illusional. 

What the defendant proposes to do, if permitted, and what 
the plaintiff substantially complains of, is shown by the two 
letters (Ex. B, p. 12, and Ex. 3, p. 13) and by the allega¬ 
tions of paragraph 9 of the bill (B., 4) that the defendant 
has threatened to and will, unless restrained, promulgate pub¬ 
licly throughout the Post-Office Department that the contract 
is annulled, and by the wrongful and unlawful exercise of 
his office wdll obstruct and prevent the United States and the 
plaintiff from further execution of their contract, and will 
prevent the plaintiff from receiving his compensation of 
$1,034 per month and his future advantage from the con¬ 
tract. 

While the plaintiff is entitled, on motion to dismiss, taking 
the place of demurrer, to every legal intendment flowing 
from his express allegations, it is submitted that their legal 
significance is not extended by the characterizations which 
he chooses to put upon them. 

“If the State has the power to do an act, its inten¬ 
tion or the reason by which it is influenced in doing 
it cannot be inquired into. * * * 

“If the act done by the State is legal, is not in viola¬ 
tion of the Constitution or laws of the United States, it 
is quite out of the power of any court to inquire what 
was the motive of those who enacted the law.” 

94 U. S., 535, Doyle vs. Con. Ins. Co. 
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To the same effect, Spalding vs. Vilas, 161 U. S., 483, and 
De Arnaud vs. Ainsworth, 24 App. D. C., 167, quoting Melor, 
J., in L. R. Q. B., 94, 114, as follows: 

“I apprehend that the motives under which a man 
acts in doing a duty which it is incumbent upon him 
to do cannot make the doing of that duty actionable, 
however malicious they may be. I think that the law 
regards the doing of the duty, and not the motives 
from or under which the duty is done. In short, it 
appears to me that the proposition resulting from the 
admitted statements on this record amounts to this: 
Does an action lie against a man for maliciously do¬ 
ing his duty? I am of opinion that it does not.” 
* * * 


Suit is Against the United States. 

In the late case (1914) of Louisiana vs. McAdoo, 234 U. S., 
627, the Supreme Court has shown no departure from the 
proposition that the United States cannot be sued without 
its consent. And the impossibility is quite the same whether 
it is sued directly or vicariously. 

Tvouisiana applied for leave to file a petition for mandamus 
to compel the Secretary of the Treasury to collect from Cuba 
a larger duty on sugar than he had officially determined 
was collectable. At the threshold of the case, Mr. Justice 
Lurton, speaking for the court, at page 627, said: 

“No principle is better established than that the 
United States may not be sued in the courts of this 
country without its consent. * * * 

“That the United States is not named on the rec¬ 
ord is true. But the question whether it is in legal 
effect a party to the controversy is not always de¬ 
termined by the fact that it is not named as a party 
on the record, but by the effect of the judgment or 
decree here rendered,” 

Citing: 185 U. S., 373, Minnesota vs. Hitch- 
cock 

204 U. S., 331, Kansas vs. U. S. 




In Goldberg vs. Daniels , 231 U. S., 218, although the 
Supreme Court found ample ground for affirmance upon 
the branch of the case upon which it was considered in this 
court, Mr. Justice Holmes, speaking for the court (p. 221), 
hastened to dismiss the application. 

“We see no sufficient reason for throwing doubt 
upon the premise for the decision, but there is an¬ 
other that comes earlier in point of logic. The United 
States is the owner in possession of the vessel. It 
cannot be interfered with behind its back, and, as it 
cannot be made a party the suit must fail.” 

Goldberg vs. Daniels (supra.) 

In all the cases in the Supreme Court bearing upon the 
question, whether as a matter of law the suit is one against 
the sovereignty, be it State or nation, it has been the nature 
of the complaint or the nature of the relief sought, or both, 
which has determined the matter. A glance at some of the 
numerous cases is necessary. 

Mr. Justice Lamar, delivering the opinion of the court in 
Pennoyer vs. McConnaughy, 140 U. S., 1, 9, made use of 
the following language: 

“The question, then, of jurisdiction is first pre¬ 
sented for determination. Is this suit, in legal effect, 
one against a State, within the meaning of the 
Eleventh Amendment of the Constitution? A very 
large number of cases involving a variety of ques¬ 
tions arising under this amendment have been before 
this court, for adjudication; and, as might naturally 
be expected, in view of the important interests ancl 
the wide-reaching political relations involved, the 
dissenting opinions have been numerous, still the 
general principles enunciated by these adjudications 
will, upon a review of the whole, be found to be such 
as the majority of the court and the dissentients are 
substantially agreed upon. 

“It is well settled that no action can be maintained 
in any Federal court hy the citizens of one State 
against a State, without its consent, even though the 
sole object of such suit be to bring the State within 
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the operation of the constitutional provision which 
provides that ‘no State shall pass any law impairing 
the obligation of contracts.’ This immunity of a 
State is absolute and unqualified, and the constitu¬ 
tional provision securing it is not to be so construed 
as to place the State within the reach of the process 
of the court. Accordingly, it is equally well settled 
that a suit against the officers of a State, to compel 
them to do the acts which constitute a performance 
by it of its contracts, is, in effect, a suit against the 
State itself. 

“In the application of this latter principle two 
classes of cases have appeared in the decisions of 
this court, and it is in determining to which class a 
particular case belongs that different views have been 
presented. 

“The first class is where the suit is brought against 
the officers of the State, as representing the State’s 
action and liability, thus making it, though not a 
party to the record, the real party against which the 
judgment will so operate as to compel it to specifically 
perform its contracts. In re Ayers, 123 U. S., 443 ; 
Louisiana vs. Jumel', 107 U. S., 711; Antoni vs. 
Greenhow , 107 U. S., 769; Cunningham vs. Macon 
& Brunswick Railroad, 109 U. S., 446; Hagood vs. 
Southern, 117 U. S., 52. 

“The other class is where a suit is brought against 
defendants, who, claiming to act as officers of the 
State, and under the color of an unconstitutional 
statute, commit acts of wrong and injury to the rights 
and property of the plaintiff acquired under a con¬ 
tract with the State. Such suit, whether brought 
to recover money or property in the hands of such 
defendants, unlawfully taken by them in behalf of 
the State, or for compensation in damages, or in a 
proper case, where the remedy at law is inadequate, 
for an injunction to prevent such wrong and in¬ 
jury, or for a mandamus, in a like case, to enforce 
upon the defendant the performance of a plain, legal, 
duty, purely ministerial—is not, within the meaning 
of the Eleventh Amendment, an action against the 
State.” Osborn vs. Bank of the United States, 9 
Wheat., 738; Davis vs. Gray, 16 Wall., 203; Tomlin - 



son vs. Branch, 15 Wall., 460; Litchfield vs. Webster. 

101 U. S., 773; Allen vs. Baltimore and Ohio Rail¬ 
road, 114 U. S., 311; Board of Liquidation vs. Me - 
Comb, 92 U. S., 531; Poindexter vs. Greenhow, 114 
U. S., 270. 

Among other cases in which the same questions have been 
presented to the Supreme Court of the United States and 
which follow the same classification are: 

In the class of Osborn vs. Bank (supra ): 

104 U. S., 444, Wells vs. Nichols. 

179 U. S., 141, Scranton vs. Wheeler. 

102 U. S., 672, Hartman vs. Greenhow. 

106 U. S., 196, U. S. vs. Lee. 

In the class of In re Ayers. 

98 U. S., 433, Carr vs. U. S. 

161 U. S., 10, Belknap vs. Schild. 

194 U. S., 601, Postal Supply Co. vs. Bruce. 

129 U. S., 470, Levy vs. Stockslager. 

* 

The fulfillment or breach of a contract is a matter within 
the discretion of an executive department and courts will not 
compel specific performance of a contract by the United 
States Government, but for a breach of contract as a re¬ 
sult of the exercise of discretion by an executive officer an 
adequate remedy for the consequent damages is provided 
through the machinery of the Court of Claims. 

The tests by which the Supreme Court has determined 
whether a suit is against a State are: 

1. Whether a State is named as a party on the record. 

2. Whether the action is directly upon the contract. 

3. Whether the suit was brought to control the discretion 
of an executive officer of a State. 

4. Whether the suit was brought for the purpose of ad¬ 
ministering the funds actually in the public treasury. 

5. Whether it is an attempt to compel officers of the State 

2c 
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to do acts, which constitute a performance of its contract by 
the State. 

6. Where the case is such that the State is a necessary 
party that the defendant may be protected from liability 
to it (Virginia Coupon Cases, 114 U. S., 293). 

Where a suit will so operate as to compel a State to 
specifically perform its contracts, it cannot be maintained: 

In re Ayers, 123 U. S., 443; Louisiana vs. Jumel, 107 
U. S., 711; Antoni vs. Greenhow, 107 U. S. 769; Cunning¬ 
ham vs. Macon & Brunswick Railroad, 109 U. S., 446; 
Hagood vs. Southern, 117 U. S., 52, and Pennoyer vs. Mc- 
Connaughy, 140 U. S., 9. 

The following excerpts from the opinions in the above 
cited cases and others are illuminating: 

“The objections to proceeding against State officers 
by mandamus or injunction are: First, that it is, 
in effect, proceeding against the State itself; and, 
secondly, that it interferes with the official discretion 
vested in the officers. It is conceded that neither of 
these things can be done. A State, without its con¬ 
sent, cannot be sued by an individual; and a court 
cannot substitute its own discretion for that of execu¬ 
tive officers in matters t>elonging to the proper juris¬ 
diction of the latter*' (Board of Liquidation et at. vs. 
McComb, 92 U. S., 541). 

Mr. Justice Matthews in the case of In re Ayers, referring 
to the class of cases in which it had been adjudged that the 
suit was against State officers in their private capacity and 
not against the State, said: 

“Accordingly, in Cunningham vs. Macon & Bruns¬ 
wick Railroad Co., 109 U. S., 446, it was decided that 
in those cases where it is clearly seen upon the record 
that a State is an indispensable party to enable the 
court, according to the rules which govern its pro¬ 
cedure, to grant the relief sought, it will refuse to 
take jurisdiction. The inference is, that where it is • 
manifest, upon the face of the record, that the de- 



fendants have no individual interest in the contro¬ 
versy, and that the relief sought against them is 
only in their official capacity as representatives of the 
State, which alone is to be affected by the judgment 
or decree, the question then arising, whether the suit 
is not substantially a suit against the State, is one of 
jurisdiction. 

******* 

“The vital principle in all such cases is that the 
defendants, though professing to act as officers of the 
State, are threatening a violation of the personal or 
property rights of the complainant, for which they 
are personally and individually liable. This prin¬ 
ciple was plainly stated in the opinion of the court 
in Poindexter vs. Greenhow, 114 U. S., 270. * * * 

“* * * This feature will be found, on an ex¬ 

amination, to characterize every case where persons 
have been made defendants for acts done or threat¬ 
ened by them as officers of the government, either 
of a State or of the United States, where the objec¬ 
tion has been interposed that the State was the real 
defendant, and has been overruled. The action has 
been sustained only in those instances where the act 
complained of, considered apart from the official au¬ 
thority alleged as its justification, and as the per¬ 
sonal act of the individual defendant, constituted a 
violation of right for which the plaintiff was entitled 
to a remedy at law or in equity against the wrongdoer 
in his individual character. 

******* 

“There is no remedy for a breach of a contract, 
actual or apprehended, except upon the contract itself, 
and between those who are by law parties to it.” 

(In re Ayers, 123 U. S., 443.) 

“Accordingly, it is equally well settled that a suit 
against the officers of a State, to compel them to do 
the acts which constitute a performance by it of its 
contracts, is, in effect, a suit against the State itself.” 

(Pennoyer vs. McConnaughv. 140 U. S., 9.) 
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In connection with the quotation from the case of In re 
Ayers to the effect that in all cases where the suit may be 
maintained, the defendants are “threatening a violation of 
the personal or property rights of the complainant for which 
they are personally and individually liable, ” the following 
quotation is in point: 

“A public officer is not personally liable on a con¬ 
tract, although under his own hand and seal, made by 
him in the line of his duty, by legal authority, and 
on account of the Government, and enuring to its 
benefit, and not to his own. Hodgson vs. Dexter, 1 
Cranch, 345. See also Macbeath vs. Haldimand, 1 

T. R., 172; Unwin vs. Wolseley, 1 T. R., 674; Palmer 
vs. Hutchinson, 6 App. Cas., 619.” 

(Belknap vs. Schild, 161 U. S., 17.) 

“In a suit to which the State is neither formally 
nor really a party, its officers, although acting by its 
order and for its benefit, may be restrained by in¬ 
junction, when the remedy at law is inadequate, 
from doing positive acts, for which they are per¬ 
sonally and individually liable, taking or injuring 
the plaintiff’s property, contrary to a plain official 
duty requiring no exercise of discretion, and in viola¬ 
tion of the Constitution or laws of the United States. 
Osborn vs. Bank of United States, 9 Wheat., 738, 868. 
871; Board of Liquidation vs. MeComb, 92 U. S., 531, 
541; Allen vs. Baltimore & Ohio Railroad, 114 U. S., 
311; Pennover vs. MeConnaughy, 140 U. S.. 1. 

“But no injunction can be issued against officers 
of a State, to restrain or control the use of property 
already in the possession of the State, or money in its 
treasury when the suit is commenced; or to compel 
the State to perform its obligations; or where the 
State has othervdse such an interest in the object of 
the suit as to be a necessary party. Louisiana vs. 
.Tumel, and Elliott vs. Wiltz, 107 U.’S., 711, 720-728; 
Cunningham vs. Macon & Brunswick Railroad. 109 

U. S., 446. 454457; Hagood vs. Sothern, 117 IT. S., 
52, 70; In re Avers. 123 U. S., 443; North Carolina 
vs. Temole, 134 U. S.. 22; McGahev vs. Virginia, 135 
U. S., 662, 684.” 

(Belknap vs. Schild, supra.) 
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In the case just referred to, the court said: 

"The United States, by successive acts of Congress, 
have consented to be sued upon their contracts, either 
in the Court of Claims, or in a circuit or district court 
of the United States. Acts of February 24, 1855, c. 
122, sec. 1; 10 Stat., 612; March 3, 1863, c. 92, sec. 
2; 12 Stat., 765; Rev. Stat., sec. 1059; Act of March 
3, 1887, c. 359, secs. 1, 2; 24 Stat., 505; United States 
vs. Jones, 131 U. S., 1, 15, 16. 

* * * * * * * 

"The question whether the United States might be 
liable, in a suit against them in the Court of Claims, 
or other court of concurrent jurisdiction, as upon a 
contract, for their use of the caisson gate, if an in¬ 
fringement of the plaintiff’s patent, does not arise, 
and cannot be decided, in this case.” 

Bearing in mind some of the tests, which the above cases 
afford, for determining as matter of law whether this is a 
suit against the United States, attention is called to the fact 
that the action is directly upon the contract. The plaintiff 
does not sue as one of the people who are entitled to have 
a specific legal duty performed which is imposed by a 
statute or by any law, but, in effect, be asserts that, under a 
contract, he has the right to perform sendee and fur¬ 
nish supplies, the performance and supply of which will 
entitle him to pay, and that if he is not permitted to per¬ 
form his obligation he will be injured consequentially. 

Again, if enjoined the defendant will be controlled in his 
judgment and discretion and in the administration of his 
office. 

There is no element of trespass involved, as in Osborn vs. 
Bank and Poindexter vs. Greenhow (supra) ; there is no 
fund or property which he is required by law to appropriate 
f to the use of the plaintiff, as in Board of Liquidation vs. 

. McComb (supra). He is not proceeding under an uncon¬ 

stitutional statute which directs the performance of specific 
► acts in violation of law, as in the Virginia Coupon Cases 




(supra ), but is proceeding lawfully by virtue of his official 
relation to the United States, even though he may be pro¬ 
ceeding erroneously. 

It could almost be safely said that a fair test to reconcile 
all the decided cases, on the point, in the Supreme Court, 
would be that where the defendant is proceeding under a 
void statute, the illegality of which he is bound to know, a 
wrongful puipose will be imputed to him. And that the 
same wrongful purpose will be imputed to him if he in¬ 
vades the property or molests the person of another. In 
all other cases his conduct, though unlawful, is not wrongful 
in the sense of making him personally liable. 

(a) Acts to be enjoined constitute performance if enjoined . 

• 

In the case at bar the defendant is sued in his official 
capacity. As if to leave no doubt of that, the injunction is 
prayed against his agents and subordinates (R., 5) and the 
temporary injunction granted in the case was made to operate 
against his successors as well (R., 15). Unless official action 
was intended to be controlled there could be no connection 
between the plaintiff and the defendant’s successors and sub¬ 
ordinates. It is perfectly plain, on the record, that he has 
no personal interst, and none is asserted to exist. "W hat, 
then, is the direct object of the relief sought, if not to coerce 
the defendant in the only capacity in which he is in any way 
connected with the plaintiff? 

Every incident touching the case points to performance as 
the real object of the suit. No specific duty is imposed on the 
defendant by the contract. His name occurs in it but once, 
and that in the 18th article, which makes his acts those 
of the Postmaster General. He is interested onli^ 
official capacity and can ‘‘interfere” only by command. 

If it be said that he is made a party because at the time of 
writing the letters (Ex. B and Ex. 3) he intended to “cancel 
the contract (the only affirmative act imputed to him), the 




answer is that if he has the power to cancel he will not be 
enjoined, and, as equity will not afford relief against a void 
act, he will not be enjoined if he has no power to cancel. 
See 5 Wall., 413, Ewing vs. St. Louis; 6 Pet,, 95, Peirsoll vs. 
Elliott; 101 U. S., 370, Phelps vs. Harris; 137 U. S., 550, 
Mackall vs. Casilear; 130 U. S., 177, Lyon vs. Alley; 15 
Wall., 547, Llanewinkle vs. Georgetown. 

Nor will equity enjoin a Postmaster General from violating 
a contract. See 20 Washington Law Rep., 515, The Purcell 
Envelope Co. vs. Smith. 

In the case last mentioned the Supreme Court of the Dis¬ 
trict of Columbia denied an injunction in a case strikingly 
like the present, holding that the plaintiff’s remedy in the 
Court of Claims was adequate, and, such as it was, he must 
be deemed to have contracted in contemplation of it. 

(b) Defendant’s acts official and not wrongful. 

The Constitution of the United States expressly designates 
the Postmaster General as the head of the Post-Office Depart¬ 
ment (article 1, section 8). The appointment of the First 
Assistant Postmaster General is expressly provided for by 
R. S. U. S., 389. And the ]>ower of the Postmaster General 
“to prescribe regulations, not inconsistent with law, for the 
government of his department, the conduct of its officers and 
clerks, the distribution and performance of its business, and 
the custody, use, and preservation of the records, papers, and 
property appertaining to it” are given by section 161, 
R. S. U. S. This is a general provision applicable to all 
heads of executive departments. Thus the Postmaster Gen¬ 
eral is of equal dignity, power, and authority, within his 
sphere, as any other head of department. 

Kendall ys. Stokes, 12 Pet., 524, is the leading case sanc¬ 
tioning the issuance of the writ of mandamus against the 
Postmaster General, and in that case the act enjoined upon 
him was a purely ministerial act specifically prescribed by 
statute. 



This court, speaking through the then Mr. Justice Shep¬ 
ard, in Seymour vs. South Carolina, 2 App. I). C., 245, said: 

246: * * * “the executive department is 

charged with perfectly independent duties, not alone 
by the supreme law, but also by legislation thereunder, 
which require the ascertainment of tacts, involve the 
interpretation of laws, and in many respects call for 
the exercise of judgment and discretion. * * * 

And this independence is so complete that no matter 
how gross an error may be committed, or however ill- 
advised the action of an executive officer may be, in 
the execution of these duties, the courts are neverthe¬ 
less powerless to interfere where no appeal is given 
them.” * * * 

******* 

Where the official act, the legality of which is drawn in 
question, is not a purely ministerial one, but involves discre¬ 
tion, even if that discretion is only the interpreting of a 
statute, a court of equity will not interfere if “his construc¬ 
tion of the act was a possible one” or “so long as his con¬ 
struction is a possible one.” 

39 App., 181, Red River Lum. Co. vs. Fisher. 

40 App., 493, O’Brien vs. Lane. 

26 App., 290, West vs. Hitchcock. 

The controversy in this case arises out of the construction 
of the contract. 

The third article of the contract (R., 7) provides: 

“That the said party of the second part hereby con¬ 
sents and agrees that any or all of the equipments 
contracted for herein may be discontinued at any 
time upon ninety days’ notice from the said party of 
the first part.” 

Article eleven (R., 7) provides that for repeated delin¬ 
quencies therein specified the Postmaster General may annul 
the contract, and the defendant assumed that the language of 



article 3 was broad enough to authorize the cancellation 
of the contract in this case and discontinue the service. 
Whether this construction was correct or not it was a possible 
construction. 

The cases of Noble vs. Logging Co., 147 U. S., 171, and 
A merican School of Magnetic Healing vs. McAnnulty, 187 
U. S., 94, cited on appellant’s brief, were both cases in which 
it was held that in no aspect of the matter laid before the 
executives, who were controlled by the judgments in those 
cases, could their action be correct or in accordance with law. 
And in the last-named case the action taken by the Post¬ 
master General was not in pursuance of a general adminis¬ 
trative duty imposed by law, but was in pursuance of a spe¬ 
cific statute limiting his powers, and the ruling of the court 
was fully within the doctrine of Kendall vs. Stokes (supra). 

That an erroneous construction is put upon the plaintiff’s 
contract, and injury is occasioned thereby, does not entitle 
him to the aid of the court by mandamus or injunction. His 
rights are not thereby destroyed, because the contract lemains 
the basis of compensation and the United States has provided 
a remedy in the Court of Claims which is daily invoked. 

2 . 

The Remedy, if Any, in the Court of Claims. 

In Purcell Envelope Co. vs. Smith (supra) the remedy was 
expressly held to be adequate, but whether it be so or not it 
is the only remedy provided, and the contract must be taken 
to have been entered into in contemplation of the existence 

of no other remedy. 

In the dissenting opinion of Mr. Justice Bradley in Poin¬ 
dexter vs. Greenhow (supra), concurred in by Chief Justice 
Waite and Mr. Justice Miller, it is said: 

“All those who deal with a State have full notice of 
this fundamental condition. They know or are 

3c 



bound to know that they must depend upon the faith 
of the State for performance, or just as if no Fed¬ 
eral Constitution existed, and cannot resort to com¬ 
pulsion unless the State chooses to permit itself to be 
sued.” 

The principle there expressed is not in conflict with the 
principles above discussed and is applicable to contractors 
with the United States. 

The bill in this case prays for relief to which the plaintiff 
is not entitled and which it is not practicable to afford or to 
administer if granted. 

Respectfully submitted, 

JOHN E. LASKEY, 

United States Attorney, D. C.; 
JAMES B. ARCHER, 

Assistant United States Attorney, D. C., 

For Appellee. 
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